Introduction {#s01}
============

Human rights are enshrined in numerous international treaties, including the Universal Declaration of Human Rights; the International Covenant on Economic, Social and Cultural Rights; and the International Covenant on Civil and Political Rights. However, the right to health is limited by the principle of progressive realization, which has left loopholes allowing the deferment of fundamental human rights.[@r1] Many of these fundamental human rights---such as the rights to food, water, and sanitation---are critical determinants of health (see [Box 1](#box1){ref-type="boxed-text"}). Indeed, in its General Comment 14, the United Nations Committee on Economic, Social and Cultural Rights interprets the right to health as an inclusive right that encompasses the underlying determinants of health and health care.[@r2] The importance of these fundamental rights to health is demonstrated by the fact that access to them accounted for most of the reductions in child and maternal mortality between 1990 and 2015.[@r3] These rights are also among the Sustainable Development Goals (SDGs). However, many people throughout the world---particularly those in low-income countries---do not have access to them (see [Figure 1](#F1){ref-type="fig"}). The United Nations Committee on Economic, Social and Cultural Rights, in its General Comment 3, has tried to compensate for the loopholes that facilitate governments' and their development partners' complacency in fulfilling these rights by defining non-derogable minimum core obligations that establish a minimum set of protections that are immediately applicable to all people in all nations and not subject to the flexibilities permitted by progressive realization.[@r4]
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###### Examples of minimum core obligations

Minimum core obligations---as highlighted by the Committee on Economic, Social and Cultural Rights in its general comments---require states to undertake the following actions:

-   Ensure the right of access to employment, especially for disadvantaged and marginalized individuals and groups, enabling them to live a life of dignity.

-   Ensure access to the minimum essential food that is nutritionally adequate and safe.

-   Ensure access to basic shelter, housing, and sanitation, and an adequate supply of safe drinking water.

-   Provide essential drugs as defined under the World Health Organization's Action Programme on Essential Drugs.

-   Ensure free and compulsory primary education for all.

-   Ensure access to a social security scheme that provides a minimum essential level of benefits that cover at least essential health care, basic shelter and housing, water and sanitation, food, and the most basic forms of education.

Source: Office of the United Nations High Commissioner for Human Rights, *Fact sheet no. 33: Frequently asked questions on economic, social and cultural rights* (2008). Available at <https://www.ohchr.org/Documents/Publications/FactSheet33en.pdf.>

Technically speaking, it would be financially feasible to remedy these deprivations relative to the overall level of global resources. For example, the annual cost of providing improved water and sanitation for the unserved is US\$28.4 billion, which is a mere 1.6% of annual global military expenditure.[@r5] However, in order to build a state-citizen relationship and to generate ongoing tax revenue, these rights should ideally be funded through a financial process that is transparent, accountable, and responsible and includes domestic revenue generation for public services.[@r6] The benefits of relying on domestic resources instead of overseas development aid are multiple: less volatility, more citizen participation, and a focus on local (as opposed to donor) priorities.[@r7] That said, government revenue in low-income countries is minimal---on average, it is less than US\$100 per capita---and government expenditure on health is less than US\$20 per capita.[@r8] Therefore, while the responsibility for fulfilling fundamental human rights lies within national borders, sometimes governments' ability to finance such fulfilment lies out of their reach.[@r9]

Tax abuses have a negative impact on fundamental human rights, yet human rights scholars have largely ignored the need for revenue, and tax scholars rarely analyze laws and policies through a human rights lens.[@r10] This essay discusses government revenue and public services as they relate to human rights and explores who the relevant duty-bearers are, as well as what actions they could take to increase the chances of everyone, everywhere, having access to their fundamental human rights.

Government revenue, public services, and fundamental human rights {#s02}
=================================================================

The pathway between government revenue, government expenditure, public services, and fundamental human rights is known.[@r11] For example, a 10% increase in tax revenue leads to a 17% increase in public health spending in low-income countries, and increasing public health spending by 1% decreases under-five mortality by 0.86%.[@r12] However, the limiting factor in many countries is government revenue, and before identifying global mechanisms to plug these gaps, leakages from current revenue streams should be curtailed.[@r13] Lost government revenues as a result of international and national injustices and inefficiencies include tax waivers, the failure to tax wealthy citizens and the informal sector, corporate tax avoidance, corruption, and debt repayment by the state.[@r14] Taxes are the main contributor to government revenue in all countries. However, tax as a percentage of gross domestic product (GDP) is much lower (18%) in low-income countries than in high-income countries (40%).[@r15] Reasons for this tax gap include undertaxing the informal sector and wealthy citizens, granting tax waivers, and tax avoidance by international corporations.[@r16]

Domestic and international tax avoidance and waivers result in the burden falling on small domestic companies and individual taxpayers, which can often mean insufficient revenues that lead to reduced social spending and thus reduced access to fundamental human rights.[@r17] The resulting fiscal deficits may skew taxation toward indirect taxes, which tend to be regressive and place a burden on low-income groups, who often have the least voice on the political stage.[@r18]

The informal sector accounts for approximately 40% of GDP in many low- and middle-income countries.[@r19] Reasons for failing to tax this sector include logistical problems (especially in agricultural societies), weak financial systems (which inhibit the tracking of companies' and individuals' tax obligations), and a lack of capacity.[@r20] However, a further reason for undertaxed wealthy citizens and companies is their political influence on tax policy formulation and administration.[@r21]

Tax incentives are widely used to attract foreign investment, despite the lack of evidence that they promote economic growth.[@r22] Countries often compete with one another to attract foreign investment by offering incentives such as tax holidays, which sets off a race to the bottom in which public purses suffer and shareholders benefit. While tax avoidance in the informal sector and decisions about tax incentives fall under the remit of national governments, tackling international corporate tax avoidance is the responsibility of a broader group of actors, as explained in the next section.

International corporate tax avoidance and government revenue {#s03}
============================================================

In low- and middle-income countries, 20% of government revenue is derived from corporate income tax, compared to 10% in wealthy countries.[@r23] Therefore, multinational corporations (MNCs) have a substantial impact on government revenue in all countries but are critically important in low-and middle-income countries. Corporate income tax is payable only when MNCs realize profits. Taxing profit allows for avoidance opportunities, including overstating costs (including intangible services such as managerial support and interest payments in thinly capitalized projects) when selling to related entities (transfer pricing).[@r24] In theory, related entities use an "arm's length" price and charge subsidiaries the same price as they would an unrelated company, but this is often not done in practice.[@r25] Base erosion and profit shifting is a term used to describe the shifting of taxable profits out of the country where the income was generated into low-tax and secrecy jurisdictions (also called tax havens) where there may be little or no economic activity, using transfer pricing between related entities to reduce the amount of tax due.[@r26] In addition, tax treaties between countries are used to minimize tax by diverting profit via states with a favorable treaty in place.[@r27]

Who are the duty-bearers for tax avoidance and what can they do? {#s04}
================================================================

The United Nations Guiding Principles on Business and Human Rights direct MNCs to avoid adversely affecting human rights, and guidelines from the Organisation for Economic Co-operation and Development state that MNCs should contribute to environmental, economic, and social progress.[@r28] Despite these guidelines, international corporate tax avoidance is estimated to be US\$500--650 billion each year, one-third of which is from low- and middle-income countries.[@r29] Leaders of MNCs that minimize tax payments in countries where large proportions of the population have unmet fundamental human rights are duty-bearers and should move this issue up on their agenda by ensuring board-level scrutiny and by reporting profits and taxes paid publicly.

Among the strategies to tackle base erosion and profit shifting is one first proposed by the Tax Justice Network and now driven by the G20 and G8 and agreed to by 100 countries, which requires large MNCs to report profits and economic activity, by country, to the revenue authority of their parent company.[@r30] This information is confidential and shared only with authorities in countries where there is a related entity if there is a bilateral agreement in place.[@r31] However, an initiative by the Intergovernmental Working Group of Experts on International Standards of Accounting and Reporting (coordinated by the United Nations Conference on Trade and Development) proposes a public framework for country-by-country reporting, with indicators relevant to the achievement of the SDGs, including revenue, tax paid, green investment, and community investment.[@r32] The Global Reporting Initiative, which sets standards for stock exchanges and thousands of firms, is also developing a draft standard for public country-by-country reporting of tax and other payments to governments. The integration of these two methodologies may produce a robust, public country-by-country reporting framework for the SDGs.[@r33]

Governments are obliged to use their maximum available resources to realize fundamental human rights.[@r34] However, Nigeria, for example, has 5,000 tax inspectors for a population of 140 million, compared to the Netherlands, which has 30,000 inspectors for a population of 10 million.[@r35] Regarding international tax avoidance, only eight African countries have units within their revenue authorities that focus on transfer pricing, most of which were established recently. Kenya's unit uses techniques such as tip-offs from the public and screening processes that flag MNCs doing business in countries with a history of harboring tax abusers. These units face numerous challenges, including high-income countries not responding to requests for information even when a tax treaty is in place, a lack of data for price comparisons to allow estimations of arm's-length pricing, inadequate capacity, and corruption.[@r36] An approach taken by Vietnam has been to require domestic subsidiaries of large MNCs to provide a copy of the global country-by-country report to the Vietnamese tax authorities, which reduces the burden on these authorities.[@r37] Governments that grant tax incentives need to be confident that the economic and development gains as a result of the investments do not outweigh the costs regarding revenue available for public services and fundamental human rights. Recent evidence shows that tax treaties with low-tax and secrecy jurisdictions do not result in additional investment and lead to average revenue losses of 15% of corporate income tax.[@r38] Challenges to both domestic and international tax abuse in all countries include a lack of political will, as political leaders may have vested interests and wish to exempt specific industries.[@r39]

Other duty-bearers include the home countries (generally high-income countries) of MNCs, which are required to prevent infringements of rights outside their territory by business entities over which they can exercise control.[@r40] Stock exchanges could exclude MNCs with tax havens in their corporate structure; for example, one-quarter of the MNCs listed on the London Stock Exchange with mining operations in Africa use tax havens.[@r41] High-income countries should also review their tax treaties with low- and middle- income countries to ensure that there are no adverse spillover effects on fundamental human rights.[@r42]

Enablers of tax avoidance and their professional bodies, including tax professionals, accountants, lawyers, bankers, and the nominees of shell companies, need to appreciate that tax planning often adversely affects fundamental human rights.[@r43] The world's largest accounting firms have helped MNCs avoid billions of dollars in taxes.[@r44] The investment community, including pension fund managers, should stop regarding tax as a cost to be minimized; for example, 75% of pension beneficiaries in the UK feel it is vital that their pensions not be invested in MNCs that avoid taxes, and 78% believe that it is essential that MNCs pay their fair share of taxes in low-income countries.[@r45]

What role can individuals play? The links between individual choices and human rights {#s05}
=====================================================================================

Elizabeth Ashford suggests that there is a web of complex interactions that results in structural injustices and, like Iris Young, believes that the collective that has produced it is responsible.[@r46] The concept of ownership, which motivates consideration of the links between one's decisions and others' lack of fundamental human rights, may drive different choices.[@r47] Thomas Pogge states that if more people understood their role in poverty, more might try to eradicate it.[@r48] For example, one link between individual choices and fundamental human rights is the taxes paid by MNCs, and an increased awareness of individual responsibility may drive consumers to choose brands and investments that do not avoid taxes, to vote for governments that act to change unjust global institutional arrangements, and to avoid banks that facilitate tax avoidance.[@r49] A familiar narrative used to challenge this approach is that action will be ineffective due to corruption by undemocratic governments. However, Pogge argues that some corrupt governments continue to be in power because of a global institutional order that enables the exchange of finance and weapons for natural resources.[@r50]

Conclusion {#s06}
==========

The critical determinants of health are water, sanitation, health care, and education. These are fundamental human rights and are included in the SDGs. They are most sustainably provided for by public services and financed with domestically generated revenue. Barriers to governments meeting their minimum core obligations for the right to health include insufficient revenue. International corporate tax avoidance is among the reasons for this.

Action is required at many different levels by a range of duty-bearers. These include MNCs, governments, professional enablers of tax avoidance, and individuals who are in a position to make voting, banking, consuming, and investment choices.
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